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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publicatien in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





PROCEEDINGS IN REVISION TO INCREASE SEVERITY 
OF SENTENCE e 


e An accused was convicted of several viola- 
tions of the Uniform Code of Military Justice by 
a special court-martial which adjourned on 28 
April 1952, after having sentenced the accused 
“To be discharged from the service with a bad 
conduct discharge and to forfeit $50.00 per 
month for six months and to be confined at hard 
labor for six months.” Seventeen days later, 
upon request of Trial Counsel, the Court recon- 
vened for the purpose of holding proceedings in 
revision with regard to the sentence. During 
the proceedings in revision, Trial Counsel re- 
ferred to Alnav 8—1952 which amended section 
0122 NS MCM, with regard to automatic re- 
ductions in rate. Alnav 8—-1952 provides that, 
as a matter of policy, court-martial sentences of 
enlisted persons other than the lowest pay grade, 
which include a punitive discharge or confine- 
ment exceeding three months, should expressly 
include reduction to the lowest pay grade. 

The Defense Counsel objected to the proceed- 
ings in revision but, nevertheless, the Court re- 
voked its first sentence and adjudged the fol- 
lowing sentence: 

“To be discharged from the service with a bad 
conduct discharge, to be confined at hard labor 
for six months, and to be reduced to the grade 
of Seaman Recruit.” [Emphasis supplied.] 

A Board of Review held that the addition to 
the sentence made during the proceedings in 


(Continued on page 19) 
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THE COURT IN SESSION 


Pictured above are the Judges of the United States Court of Military Appeals as they appear to Counsel arguing before the 
Court. Left to right they are Judge George W. Latimer, Chief Judge Robert EB. Quinn, and Judge Paul W. Brosman 


The first year of operation under the Uni- 
form Code of Military Justice is now history. 
A comprehensive summary and analysis of 
the results of this first year has recently been 
made public in a combined report to Congress 
by those who are primarily responsible for 
the Code’s operation—The Judges of the 
Court of Military Appeals and the Judge 
Advocates General of the Armed Forces. 


SEPTEMBER 1952 


A cea 67 (¢g) OF THE UNIFORM CODE 
OF MILITARY JUSTICE requires that the 
Court of Military Appeals and the Judge Ad- 
vocates General of the armed forces meet an- 
nually to make a comprehensive survey of the 
Code. It also requires that they report to Con- 
gress, the Secretary of Defense, and the Secre- 
taries of the Departments concerning the num- 
ber and status of pending cases, and submit such 
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recommendations as are deemed appropriate. 
The report covering the first year of operation 
under the Code has recently been made public. 
In addition to the combined report of the Code 
Committee (consisting of the members of the 
Court and the Judge Advocates General), sepa- 
rate reports were submitted by the Court, by 
the Judge Advocates General of the Army, Navy 
and Air Force, and by the General Counsel of 
the Treasury Department for the Coast Guard. 


The report of the Code Committee recognized 
the many important and controversial questions 
which have arisen concerning the administra- 
tion of military justice. It specifically men- 
tioned the following items which have been 
suggested as changes to the present Code by 
various officials and interested civilian agencies : 


“A procedure for appropriate appellate 
review in the event of the increased work 
load which would result from a war or 
national emergency ; the creation of a sepa- 
rate Judge Advocate General’s Corps for 
the Navy and Air Force; or the abolition 
of the separate promotion list of the Judge 
Advocate General’s Corps of the Army and 
restoration of Army Judge Advocates to 
their proper positions on the Army promo- 
tion list; an appropriate non-command 
channel for processing efficiency or effec- 
tiveness reports; the convening of courts 
by others than commanding officers; a fur- 
ther limitation on command control over 
the administration of military justice; a 
return to the prior law member procedure; 
a limitation on the jurisdiction of special 
courts-martial to adjudge punitive dis- 
charges; a provision for the Court to review 
questions of fact; an authorization for the 
Court to reduce sentences when they are 
considered excessive as a matter of fact or 
when a part of the findings only are af- 
firmed; revision of service personnel regu- 
lations; and, the elimination of time-con- 
suming and costly procedures which are 
not material to the substantial rights of an 

“accused person.” 


Because of the short period of time which has 
transpired since the Code’s inception, and the 
paucity of information presently available upon 
which to sustain well-considered recommenda- 
tions, the members of the Court felt that further 
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experience should be gained under the present 
Act before recommendations are made regard- 
ing most of the above listed suggestions. One 
deficiency, however, was considered by the 
majority of the Code Committee to be of suffi- 
cient immediate importance to warrant specific 
recommendation at this time. Accordingly, the 
Code Committee recommended that legislation 
be enacted prohibiting special courts-martial 
from adjudging bad conduct discharges. In 
support of this recommendation the report of 
the Committee cited the following reasons: 


“Experience has shown that the exercise 
of the power to adjudge punitive discharges 
by special courts has impaired the efficient 
administration of military justice. This 
impairment falls into two main categories, 
namely : considerable expense to the United 
States not commensurate with the results 
obtained, and inadequate protection of the 
rights of both the United States and the 
accused at the trial level. Specific impedi- 
ments to proper administration are: a. Un- 
availability of and lack of requirement for 
legally trained personnel as court members 
or counsel. The absence of legally trained 
personnel from the trial of cases results in 
a high percentage of records replete with 
error requiring reversals, rehearings, pro- 
ceedings in revision, and other corrective 
action. The trial standards which should 
be required before a punitive discharge 
penalty is assessed cannot be reached in the 
absence of attorneys and counselors at law. 
b. The paucity of court reporters, partic- 
ularly in overseas commands. This results 
in expensive time lags in the processing of 
cases. c. Before special court-martial sen- 
tences involving bad conduct discharges 
may be carried into execution the same ap- 
pellate procedures required for general 
court-martial cases must be accomplished 
and in addition the action of another head- 
quarters is involved. Since the maximum 
time of confinement which may be imposed 
by a special court-martial is six months and 
the actual time served under such a sen- 
tence, with time off for good behavior, is 
approximately five months, many accused 
have served their time and have been re- 
leased from confinement before appellate 
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review iscomplete. Thus, many men under 
sentence of a punitive discharge are on a 
quasi-duty status, a situation which results 
in tremendous housekeeping and pay prob- 
lems.” 


This recommendation was concurred in by 
the Judges of the Court, and the Judge Advo- 
cates General of the Army and Air Force. The 
Department of the Navy and the Treasury De- 
partment disagreed with the recommendation, 
however, on the ground that special courts- 
martial with punitive discharge powers are nec- 
essary to the seagoing services. 

Excerpts from the report of the Court of Mili- 
tary Appeals which are of general interest to 
naval personnel, and the entire report of the 
Judge Advocate General of the Navy are re- 
produced below. 


REPORT OF THE U.S. COURT OF 
MILITARY APPEALS 


* * * * * 


Article 67 of the Uniform Code of Military 
Justice provides for certain mandatory appeals 
and these records must be reviewed, arguments 
heard, and decisions rendered thereon. The 
article, however, permits the Court to exercise 
its discretion in granting petitions submitted by 
the accused. The Court has disposed of a large 
percentage of these cases by denying the peti- 
tions because good cause for review has not 
been shown. This is a final decision, insofar as 
the accused is concerned, and so the judges must 
review with care the record received in every 
case. This requires that the Court use good 
cause and material prejudice as the principal 
standards of review. 

Because of the volume of work there may be 
certain cases which involve some errors of law 
which are not considered sufficiently: prejudicial 
or of sufficient importance to justify a hearing 
and written decision. In order to consider prop- 
erly the cases involving substantial prejudice 
and important principles of law, the Court must 
exercise some degree of selectivity. The Court 
has, of course, established the policy of resolving 
all doubts concerning the merits of a given peti- 
tion for review in favor of the accused. It is 
believed that these policies have ensured review 
of every deserving appeal, while not burdening 
the Court with an excessive number of cases 
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containing no substantial error which if made 
the subject of an opinion would neither benefit 
the accused nor add to a proper delineation of 
concepts of military criminal law. 

As is indicated in the schedule of cases here- 
inafter set forth, the Court has reviewed the 
record and completed action on 559 cases. 
22 more records have been reviewed and the 
petitions for review granted. 89 opinions have 
been written, and 48 more are in the process of 
being finished. Many of these will be com- 
pleted within a short time after the reporting 
period. In this connection, we respectfully call 
attention to the fact that while the report 
covers a full year’s period of processing cases, 
only a ten months’ period should be con- 
sidered, as the first two months were largely 
the change-over period from the old code to the 
new, and but few cases reached the Court. 
Furthermore, the early part of the reporting 
year was largely a formative period for the 
Court. 


* * * * * 


The opinions so far rendered by the Court 
have decided some of the problems plaguing the 
services and a framework of military law is 
being erected. Distribution of the Court’s opin- 
ions has been world-wide and every reasonable 
effort is being made to channel these in both 
military and civilian circles. Arrangements 
have been made to publish the opinions in per- 
manent volumes so they will be available to all. 

The bar of the Court now consists of 619 
members. Of this number 428 are associated 
with the military and the remaining 191 are 
civilians. Civilian participation is on the in- 
crease. The judges of the Court have been ac- 
tive in helping the personnel of the services and 
interested civilians to become familiar with the 
benefits of the new Code. They have responded 
to requests to become instructors and lecturers 
and have appeared and lectured before the 
Judge Advocates General’s Schools of the serv- 
ices; before the Armed Forces Staff College; 
before Reserve officers and Reserve officers’ 
associations; before university law school stu- 
dent bodies; and before the larger Bar associa- 
tions. It is believed this particular work has 
materially assisted in bringing about a better 
understanding of the many benefits granted by 
Congress to service personnel. In addition, it 
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has been of value in improving military trial 
and appellate practice. 

The Court is genuinely concerned about the 
merits of most of the suggested improvements 
in the Code. In order to make a study of each 
as far reaching as practicable, a committee of 
members of the Bar representing the services 
and the public is being appointed to assist the 
Court in arriving at appropriate recommenda- 
tions. 

From the experience gained during the first 
year’s work the members of the Court are con- 
vinced that when Congress enacted the Uniform 
Code of Military Justice it passed legislation 
which definitely benefited the cause of the serv- 
iceman. While giving adequate consideration 
to the practical military conditions under which 
the Code must be administered, it is believed 
that our administration has been in keeping 
with the expectations of those who championed 
the cause. 


The following statistics reflect the number, 
status, and disposition of cases processed dur- 
ing the year: 


CASES DOCKETED..._--- 


TOTAL BY MONTHS 
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September 
October 
November 
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Air Force. 
Coast Guard 


Article 67 (b) (1) 
Mandatory 
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COURT ACTION 
Petitions 


Disposed on motion 

Court action due (30 days) 

Awaiting briefs 
Certificates 


Set for hearing 
Awaiting briefs 





Set for hearing 
Awaiting briefs 
Opinions Rendered 
Petitions 
Motions 
Per Curiam grants 
Per Curiam denials 
Certificates_- 
Completed Actions 

















Pending Completion 
Opinions pending 
Petitions granted—awaiting briefs__- 
Petitions—court action due (30 days) _.. 185 
Petitions—awaiting briefs 
Certificates—awaiting briefs 
Mandatory—awaiting briefs 


REPORT OF THE DEPARTMENT OF THE 
NAVY 


1. For the purpose of indoctrinating and 
training its members in the provisions of the 
Uniform Code of Military Justice and the Man- 
ual for Courts-Martial, United States, 1951, the 
Navy has taken the following actions during the 
period from April 1951 to 31 May 1952: 

a. In April 1951 The Judge Advocate Gen- 
eral of the Navy, in conjunction with the Army 
and Air Force, assembled legal officers from 
every command in the Naval Establishment to 
participate in a six-day seminar conducted in 
Washington, D. C., by the writers of the Manual. 
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b. Prior to the effective date of the Code and 
during the period from April 1951 until 31 May 
1951 The Judge Advocate General of the Navy 
provided teams of law specialists to conduct 
seminars on the provisions of the Code and of the 
Manual for the benefit of the entire Naval Estab- 
lishment. These teams conducted three-day 
seminars at central points throughout the world. 
They were attended by officers and enlisted per- 
sons from the surrounding areas including per- 
sonnel from the operating fleet. It is estimated 
that 25,000 persons ranging from flag and gen- 
eral officers to enlisted petty officers participated 
in these seminars. In turn, many officers par- 
ticipating in these seminars conducted similar 
training periods in their own commands. 

ec. During the period from 1 June 1951 until 
31 May 1952, the Judge Advocate General con- 
ducted inspections in supervision of the admin- 
istration of military justice in naval commands 
throughout the world in accordance with the 
provisions of Article 6 (a), Uniform Code of 
Military Justice. These inspections extended 
from Korea to French Morocco. During these 
inspections, additional training and instruction 
in the requirements of the Code and of the Man- 
ual were given with particular attention to those 
persons specifically charged with the adminis- 
tration of military justice. 

d. During the period from 31 May 1951 to 
31 May 1952, the U. S. Naval School (Naval 
Justice), U. S. Naval Base, Newport, R. L., 
graduated 1,300 officers and 587 enlisted persons 
from its 7-week intensive course on the provi- 
sions of the Code and of the Manual. 

e. “The JAG Journal” is published monthly 
by The Judge Advocate General to promote legal 
forehandedness among naval personnel charged 
with the acministration of military law. The 
Journal is a medium of instruction and review 
for naval personnel in the basic laws governing 
Navy life and of the rights and obligations of 
naval personnel. It is distributed throughout 
the Navy. During the period from 31 May 
1951 to 31 May 1952, 38 articles directly related 
to the Code were published in the Journal and 
one issue was devoted entirely to a discussion 
of the lesser courts-martial with which the 
greatest number of naval personnel is involved 
administratively. The Journal has also been 
used repeatedly as a medium for expeditious 
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Navy-wide dissemination of particularly impor- 
tant decisions of the United States Court of 
Military Appeals. 

f. In July of 1951, The Judge Advocate Gen- 
eral provided a law officer to lecture on the Code 
and the Manual at the annual seminar conducted 
at Northwestern University, Chicago, Ill., for 
the professors of naval science. These profes- 
sors, in turn, conducted (and will conduct) 
courses in military law for the students enrolled 
in Naval Reserve Officers Training at the col- 
leges and universities throughout the United 
States. Another officer will be so provided at 
the seminar this July. In this same connection 
the Office of The Judge Advocate General pre- 
pared a series of twelve lectures to be used by the 
professors of naval science in teaching these 
courses. These lectures are also used in con- 
nection with teaching military law at the United 
States Naval Academy, all Officer Candidate 
Schools in the Navy, the members of the Naval 
and Coast Guard Reserve units and the Mer- 
chant Marine academies. 

g. The Office of The Judge Advocate General 
prepared a pamphlet setting forth the explana- 
tion of certain articles of the Code which article 
137 thereof requires must be given to enlisted 
persons on entering active duty, upon comple- 
tion of 6 months’ active duty, and at the time 
of their reenlistment. This pamphlet has been 
distributed to every command in the Navy. In 
addition, a motion picture presenting this same 
material is now being produced by the Navy 
Department for use throughout the Navy. 

h. A single-assignment correspondence course 
on the Uniform Code of Military Justice was 
prepared and distributed by the Bureau of 
Naval Personnel. During the period from 31 
May 1951 to 31 May 1952, a total of 60,000 
officers and enlisted persons in the Navy com- 
pleted this course. 9,000 persons are pres- 
ently enrolled therein and 3,000 applications for 
enrollment in the course are received monthly. 

i. During the period here discussed, the Bu- 
reau of Naval Personnel has drafted a definitive 
twelve assignment correspondence course on the 
provisions of the Code and of the Manual which 
has been edited by the Office of The Judge Ad- 
vocate General. Enrollment in this course is 
expected to commence in July. 

j. The Navy Department has produced a 

(Continued on page 20) 








THE COMMANDING OFFICER AS THE ACCUSER 


By CDR E. G. MOOREHEAD, USNR 


The commanding officer who acts in a par- 
ticular case as “‘accuser’’ of a member of his 
command may not in that case also convene 
the court-martial for trial of the accused. But 
the commander who orders an investigation 
of charges or refers charges for trial is not 
necessarily an “‘accuser” if he lacks any per- 
sonal interest in the matter. The motives 
that prompt his actions determine whether 
he is in fact the “accuser.” 





HE PRINCIPLE OF THE LAW involved in 

the term “Accuser” was not generally applied 
in Navy practice under Navy Courts and Boards. 
However, it is well understood and has a clearly 
defined meaning under the Army and Air Force 
procedures. It was first introduced into mili- 
tary law by a statute enacted on May 29, 1830 
(4 Stat. 417), which amended the then 65th 
Article of War. That Act provided that when a 
military commander authorized to appoint a 
general court-martial is the accuser or prose- 
cutor of an officer of his command, the court 
should be appointed by the President. As 
originally written, it did not apply to enlisted 
men and did apply only to general courts- 
martial. Winthrop says in his “Military Law 
and Precedents” that this principle should be 
applied to inferior courts as well, where “it can 
be done without embarrassment to the service.” 
(Winthrop’s Military Law and Precedents, 1920 
Ed. p. 61, Fn. 31). It was subsequently applied 
to trials in the Army by military commissions. 
(G. O. 11, Dept. of Texas 1866). 

As originally written, the purpose of the 1830 
Act was to limit the authority of commanders to 
convene a general court-martial for trial of an 
officer. The Act itself arose out of a contro- 
versy in which an officer had been brought to 
trial by a superior who personally preferred the 
charges, appeared as the prosecuting witness, 
and subsequent to the accused’s conviction, 
acted as the reviewing officer. This incident 
occurred only a few months prior to the passage 
of the original act defining the “Accuser” and 


leaves little doubt that the basis of incorporat- 
ing the principle into military law arose out of 
that controversy. (See Winthrop’s Military 
Law and Precedents, 1920 Ed., p. 62, Fn. 33.) 

The provisions of the law as set forth in the 
amended Article of War 65 were the basis of the 
present law. The Army Manual for Courts- 
Martial, 1908, provided as follows: “. . . But 
when any such commander is the accuser or 
prosecutor of any officer under his command the 
court must be appointed by the President. In 
time of war this power is extended to the com- 
mander of a tactical division or of a separate 
brigade; but in this case when such commander 
is the accuser of any person under his command 
the court must be appointed by the next higher 
commander.” (MCM, U. S. Army, 1908, pp. 
12-13.) Subsequently, by the 8th Article of 
War, it was provided that when any commander 
is the accuser or the prosecutor of the person or 
persons to be tried, the court should be convened 
by superior competent authority. (MCM, U.S. 
Army, 1917, pp. 309-310.) Substantially the 
same wording is contained in Section 22 (b) of 
the Uniform Code of Military Justice, except 
that the term prosecutor has been dropped. 

With this background, the purpose and mean- 
ing of the rule become apparent: 

“Its purpose clearly was to debar a superior 
from selecting the court for the prosecution and 
trial of a junior under his command, and, as 
reviewing authority, passing upon the proceed- 
ings of such trial, or executing the punishment, 
if any, awarded him, in a case where, by reason 
of having preferred the charges or undertaking 
personally to pursue it, he might be biased 
against the accused, if indeed he had not already 
prejudiced his case. The article wholly divests 
such superior of power to order the court. . . .” 
(Winthrop’s Military Law and Precedents, 
1920 Ed., pp. 61-62.) 


When is the commanding officer the accuser 
Whether or not a commander is the accuser in 
a case may be apparent from the record itself, 
or it may be shown by evidence like any other 
issue in the case, or it may be admitted by the 
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prosecution. It would be shown by the record 
in cases where the commander had signed the 
charges, but in the large number of cases where 
evidentiary processes must be resorted to, the 
situation becomes difficult. In connection with 
the position of the commanding officer it has 
been said: 

“In a certain sense the commanding general 
is the prosecutor in nearly every case that comes 
before a military court within the limits of his 
command; for in almost every case charges are 
submitted to his examination, approval, and, if 
necessary, amendment, and there is always an 
informal preliminary adjudication by him to de- 
termine that the case is one which is proper for 
trial by a court-martial before he orders the 
court-martial, and the accused to appear before 
it. It is quite apparent that in such case he is 
not an accuser or prosecutor in the sense of the 
article . . . because he himself sees that the 
charges are in proper and definite and legal 
form, and to that extent superintends their 
preparation. In the present case the charges 
were not actually signed by the [commanding 
general]. He had no personal relation to, or 
knowledge of, the matter out of which the 
charges grew, so as to have created in him any 
personal feeling or interest in the conviction of 
the prisoner. In considering alike the question 
of the propriety of a court-martial and the pre- 
ferment of charges, he dealt with the matter, as 
a commanding officer must deal in a large num- 
ber of instances, upon the statements and allega- 
tions of others, and decided the matter in his 
own mind no further than to pronounce that 
upon the information before him the alleged 
offender should be brought before a court-mar- 
tial.” (Opinion of Atty. Gen. Devens, August 
1, 1878, vol. 16, Op. A. G. pp. 109-110.) 

It is apparent to anyone acquainted with the 
service that the commanding officer does bear an 
unusual and peculiar relation to his command 
as the quoted statement of former Attorney 
General Devens points out. In this connection 
it is well to quote the pertinent provisions of the 
present Manual for Courts-Martial, to wit: 
“An accuser is a person who signs and swears to 
charges, a person who directs that charges 
nominally be signed and sworn by another, or 
any other person who has an interest other than 
an official interest in the prosecution of the ac- 
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cused.” (Par. 5a (4), MCM, 1951, p. 7.) It 
has already been noted that the first clause is 
readily understood ; the difficulties seem to arise 
out of the second and third clauses, that is 
“... a person who directs that charges 
nominally be signed and sworn by another, or 
any other person who has an interest other than 
an official interest in the prosecution of the ac- 
cused.” In clarification, the Manual further 
states: “. . . The person who signs and swears 
to charges is always an accuser. Whether a 
commander who convened the court is an ac- 
cuser in other cases is a question of fact. . . .” 
(Par. 5a (2), MCM, 1951, p. 7.) 

While it is a question of fact as to whether a 
given situation places the commander in the po- 
sition of accuser, it is plain that there must be 
certain legal principles as a background from 
which the conclusion that the commander is an 
accuser can be drawn. An opinion of the Judge 
Advocate General of the Army considered the 
question, and in connection therewith said: 

“Whether the commander who convened the 
court is to be regarded as the ‘accuser or prose- 
cutor’ in the sense of the article in question, 
where he has had to do with the preparing and 
preferring of the charges, is mainly to be de- 
termined by his animus in the matter. He may 
like any other officer initiate an investigation of 
an officer’s conduct and formally prefer, as his 
individual act, charges against such officer; or 
by reason of a personal interest adverse to the 
accused he may adopt practically as his own 
charges initiated by another; in which cases he 
is clearly the accuser or prosecutor within the 
article. On the other hand it is his duty to de- 
termine, when the facts are brought to his 
knowledge, whether an officer shall in the inter- 
est of discipline and for the good of the service 
be brought to trial. To this end he may for- 
mally refer or revise or cause to be revised and 
then formally referred, charges preferred 
against such officer by another; or when the 
facts of an alleged offense are communicated to 
him, he may direct a suitable officer, as a member 
of his staff, or the proper commander of the 
accused, to investigate the matter, formulate 
and prefer such charges as the facts may war- 
rant, and having been submitted to him, he may 
revise and refer them for trial as in other cases; 
all this he may do in the proper performance of 
his official duty without becoming the accuser 
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or prosecutor in the case. Of course he cannot 
be deemed such an accuser or prosecutor where 
he causes charges to be preferred and proceeds 
to convene the court by direction of the Secre- 
tary of War or a competent military superior.” 
(Digest of Opinions of JAG of Army, 1912, 
p. 154 et seq.) 

It is indicated from the above quotation that 
in determining whether or not a commanding 
officer is the accuser in a particular case, it is 
necessary to look to the motivating force which 
prompts him to act in a given case. To the 
same effect is the reasoning of Winthrop, 
wherein he says: 

“Whether a commander who has taken action 
in the case of an officer of his command pro- 
posed to be tried . . . is to be considered as an 
accuser ...is a question depending mainly 
upon the relation and animus of such comman- 
der toward the accused or the case. Where his 
action has been merely official, the capacity [of 
accuser] cannot in general properly be ascribed 
tohim.... 

“On the other hand, where, having personally 
originated or adopted the charges, he has himself 
preferred them as his own, or caused them to be 
preferred nominally by another for him, with 
the purpose of having him brought to trial, he 
is in general properly the ‘accuser,’ even if he 
may occupy no hostile or adverse position toward 
the accused.” (Winthrop’s Military Law and 
Precedents, 1920 Ed., pp. 62-63.) 

Hence these early opinions uniformly lay 
down the rule that the determining factor is the 
animus of the commanding officer—the motivat- 
ing power of his official duty, finding probable 

cause to exist for trial on the one hand, or on the 
other, his personal interest, ill will, or fixed 
opinion that the accused is guilty and should be 
punished. 


1 The following cases supported the contention that the convening 
authority was the accuser: 

CM 278502 Young (not reported). 

CM 280656 Messer 53 BR 279, 280-283 (1945). 

CM 302848 Bersoff 58 BR 401 (1946). 

ACMS-—665, Steadman, 3 CMR (Air Force) 605, 607 (1950). 

The following cases support the contention that the convening authority 

was not the accuser: 

CM 199465 Lichtenberger 4 BR 81, 83 (1933). 

CM 199858 Richards 4 BR 179 (1933). 

CM 200989 Osman 5 BR 20 (1933). 

CM 201563 Davis 5 BR 255, 269 (1934). 

CM 204879 Fleischer 8 BR 121, 124, 142 (1936). 

CM 209988 Cromwell 9 BR 169, 194 (1938). 

CM 259699 Eckhard 38 BR 379, 391 (1944). 

CM 336419 Halprin 5 BR JC 301, 326 (1950). 

ACM 880, Douglas, 2 CMR (Air Force) 282, 303-307 (1949). 








Recent cases reviewed 

A review of recent pertinent cases' of the 
Army and Air Force are necessary to a full 
understanding of the problem. In the Stead- 
man case (cited in footnote) the convening 
authority was the accuser, disqualified himself, 
and sent the case up to the superior command for 
convening of the court. Thereafter the accuser 
succeeded to a higher command and became the 
reviewing officer. In holding that he was dis- 
qualified to review the case the Board of Review 
quoted with favor a portion of the opinion of 
the Messer case as follows: “. . . The purpose 
of Article of War 8 is not only to protect the ac- 
cused from trial by a court appointed by a person 
actually prejudiced against him, but also to make 
certain that the appointing authority is so en- 
tirely unconnected with the transactions giving 
rise to the charges that reasonable persons will 
not impute to him any personal feeling or in- 
terest in the matter, but may rely with confi- 
dence upon an impartial trial by an unprejudiced 
court.” (53 BR 279, 282.) In the case of 
United States v. Douglas (cited in footnote), 
the accused, an officer of the service, was under 
investigation in connection with failure to 
promptly pay his obligations. He was brought 
to trial on charges growing out of these alleged 
irregularities. Prior to issuing the order for 
trial, the commanding general who convened the 
court wrote the accused and, after detailing the 
acts of alleged misconduct, advised him that it 
would be necessary for him to take care of ‘the 
complaints made against him and resign from 
the service or else stand trial by court-martial 
for his derelictions. Court was thereafter con- 
vened and conviction followed. In affirming 
the case, the Judicial Council of the Air Force 
discussed the pertinent parts of the letter from 
the convening authority to the accused, and in 
part said: 

“ . . The appointing authority then advised 
accused that in lieu of trial by court-martial, 
accused could ‘resign for the good of the serv- 
ice.’ This is the alternative provided accused 
by regulations under the factual situation then 
present, subject to subsequent acceptance of 
such resignation by the Department of the Air 
Force. The appointing authority in effect went 
no further than was envisaged as an alternative 
by the then-applicable regulations.” (2 CMR 
(Air Force) 282, 309.) 
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After quoting pertinent provisions of the 
Manual (para. 5a, MCM (U.S. Army), 1928) 
the opinion further stated: 

“. . . . The record of trial herein, its allied 
papers, and all subsequent data subsnitted by 
accused fail to indicate such personal’ feeling on 
the part of the appointing authority as disquali- 
fied him from acting as appointing authority.” 
(2 CMR 282, 310.) 

The very strong language in the letter of the 
commanding general to the accused in this case 
emphasizes the rule laid down by the authori- 
ties. So long as the convening authority con- 
fines his acts to the line of official duty, with no 
personal animus, he is not in fact an accuser, 
even though he may advise the individual that 
he has the alternative either to submit his resig- 
nation or stand trial, if the existing regulations 
require such action on the part of the command- 
ing officer. 

_ It has been correctly stated that the question 
as to whether or not the convening authority is 
the accuser is a question of fact. However, this 
principle has certain limitations. This is well 
illustrated by the Bersoff case. (CM 302848, 
58 BR 401.) There, the convening authority 
had succeeded to the command and for that rea- 
son, inherited a pending case against Bersoff, an 
officer of the service. The previous command- 
ing officer had written Bersoff and advised him 
of the complaint against him, offering him non- 
judicial punishment. The accused replied and 
agreed to accept non-judicial punishment. The 
successor in command investigated the matter, 
heard the case in non-judicial proceedings, 
found Bersoff guilty and awarded punishment. 
Thereafter Bersoff appealed from the action, re- 
quested, and was granted trial by court-martial. 
The commanding officer who had awarded the 
non-judicial punishment convened the court. 
On trial, the accused made a plea to the jurisdic- 
tion, and contended that the convening authority 
was the accuser. In holding that the conven- 
ing authority was the accuser, the Army Board 
of Review further defined the limitations upon 
the acts of a commanding officer. The role of 
the commanding officer in these disciplinary 
matters is to make an official investigation of 
the matter when it comes officially to his atten- 
tion, and after all facts are before him, in ac- 
cordance with his official duties, he must deter- 
mine if probable cause exists to justify bringing 
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the accused totrial. So long as he confines him- 
self to the question of whether probable cause 
exists, he is within bounds as officially empow- 
ered to convene the court. But where, as in the 
Bersoff case, he goes further and determines not 
only probably cause, but finds the accused guilty, 
even though his action is in strict line of duty, he 
thereby disqualifies himself to convene the court. 
His act in finding the accused guilty at a non- 
judicial hearing, and awarding punishment, 
makes him in law an accuser under the principles 
of legal animus. Officially he has said the man 
is guilty and the law supplies the animus that 
disqualifies him to convene the court. 


Conclusion 


A commanding officer must perform all offi- 
cial duties. In the disciplinary processes, when 
the occasion arises; he must order investigation 
of alleged violations, and when investigative re- 
ports are delivered to him he must find them 
sufficient for his official action or return them 
for further investigation. Having what he 
terms a complete investigation before him that 
will justify further action, he must set in motion 
the necessary disciplinary procedures. Laws 
and regulations have been set up to guide him in 
these procedures and so long as he follows them 
and determines only that probable cause exists 
he is outside the category of an accuser. He 
only acquires the status of an accuser when he 
signs the charges; or, having personal interest, 
adopts the charges signed by another as his own; 
or personally or officially determines the guilt 
of the accused; or when other facts appear in 
the record to show his personal feeling against 
the accused or the accused’s case.. 

It should be pointed out that where the com- 
manding officer is the accuser, the law provides: 
“(b) When any such commanding officer is an 
accuser, the court shall be convened by superior 
competent authority .. .” (Art. 22 (b), 
UCMJ). Where the Commander is the accuser 
an officer junior to him should not convene the 
court. (U.S. v. LaGrange, USCMA, decided 
April 24, 1952.) The proper procedure in such 
cases is to forward the case with all pertinent 
data to the next superior officer in the official 
chain of command, who will either convene the 
court or designate other competent superior 
authority, superior in rank to the commander, 
who, as accuser, is disqualified. 


CRIMINAL LAW NOTES - 





Prepared by the MILITARY JUSTICE DIVISION of the 


EVIDENCE—evidence of defendant's escape from 
custody while awaiting trial on criminal charge is 
admissible to establish his guilty conscience or 
knowledge. 


® In State v. Mayle, 69 S. E. 2d 212 (W. Va. 
Feb. 26, 1952), defendant, Eulah Mayle, was 
indicted by a grand jury in the Circuit Court 
of Barbour County for forging and uttering 
a check in the amount of twenty-five dollars. 
The indictment contained two counts, the first 
charging the forging of the check and the second 
charging the uttering thereof. Defendant was 
found guilty by a jury on the charge contained 
in the second count and was sentenced to the 
penitentiary for a term of not less than two nor 
more than ten years. 

The prosecution introduced evidence to show 
that the defendant escaped from jail shortly 
after his arrest for the alleged offense. 

Defendant contended that the evidence de- 
tailed above, as it related to the escape of de- 
fendant from jail, was not admissible, for the 
reason that it tended to charge him with the 
commission of a different offense, one that 
would have had no tendency to establish motive, 
criminal intent, or a uniform course of action, 
as to the offense for which he was being tried. 
The State contended that the evidence was ad- 
missible for the purpose of establishing guilty 
conscience of the defendant as to the offense for 
which he was being tried. The Court said it 
was well established generally, that evidence of 
an escape by a defendant from custody is ad- 
missible for the purpose of establishing guilty 
conscience or knowledge. State v. Koontz, 31 
W. Va. 127,5S.E.328. “Evidence of the escape 
and flight of a person charged with a crime, from 
jail or the custody of an officer, or of his attempt 
to escape is competent, in connection with other 
facts and circumstances, on the question of his 
guilt, notwithstanding it has only slight ten- 
dency to prove guilt. . . . 20 Am. Jur., Evidence 
Section 298; 1 Wharton’s Criminal Evidence 
(7th ed.), Section 307. Moreover, there being 
no objection to the evidence, any error in the 
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admission thereof is deemed to have been 


‘waived. State v. Files, 125 W. Va. 248, 24 


S. E. 2d 233. 
’ “Finding no prejudical error, the judgment 
of the circuit court is affirmed.” 


MATERIAL ERROR—repeated accentuation of de- 
fendant's failure to testify, over defense exceptions, 
had obvious tendency to make trial unfair and 
could not be dismissed as technical. 

MATERIAL ERROR—in homicide prosecution, where 
defendant had not put his character in issue, it 
was error to permit prosecution to prove specific 
acts of defendant to show bad character, when 
purpose and effect was to create prejudice against 
defendant. 


©@ In People v. Hetenyi, 106 N. E. 2d 20 (N. Y. 
Apr. 23, 1952), a murder conviction carrying a 
sentence to death was reversed and a new trial 
ordered. 

The defendant did not take the witness stand 
nor did he call any witness in his behalf. Inthe 
course of the summation for the People, the Dis- 
trict Attorney referred to the bloodstains that 
were found inside the defendant’s automobile 
and then said that “nobody in the wide world 
with one exception” was ever going to tell the 
jury how the stains came to be there. In that 
summation, the District Attorney also remarked 
to the jury: “I say to you that that lonely dark 
place on the bank of the Genesee River is the 
place at which you can infer and must infer, in 
the light of all the evidence in the case, that this 
crime took place. By what ruse this defendant 
brought her down here you’ll never know, nor 
I’ll never know, not as long as he stands on his 
constitutional rights, so-called, but undoubtedly 
there were some.” In the course of his summa- 
tion, the District Attorney also referred to the 
testimony of the witness who saw the defendant 
on the Court Street bridge in the city of Roches- 
ter on the night in question. With respect to 
that testimony, the District Attorney said: 
“ .. let me ask this very significant ques- 
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tion—has there been any explanation at all here 
as to why he was on that bridge by the defense? 
Not one word. Any explanation indeed as to 
what he was doing in the city of Rochester the 
very night his wife’s body was placed in the 
Genesee River?” ~ 

At the close of the summation of the District 
Attorney, counsel for the defendant said: “I 
except to that portion of his summary in which 
he said in substance: ‘You and I will never 
know; he still stands on his constitutional 
rights.’” For a final word, the District Attor- 
ney then said: “If he stands on his constitu- 
tional rights.” Despite the exceptions taken by 
the defendant’s counsel, the Trial Judge ignored 
the District Attorney’s repeated accentuation of 
the defendant’s failure to testify. It was held 
that these erorrs had an obvious tendency to 
make the trial unfair and could not be dismissed 
as merely technical mistakes. See People v. 
Minkowitz, 220 N. Y. 399, 404-405, 115 N. E. 
987, 989. 

The People were allowed to show the defend- 
ant to have been a clergyman who had given up 
one religion for another at frequent intervals. 
The reason why that evidence was offered is not 
obscure. In reference to that evidence the Dis- 
trict Attorney in his summation declared to the 
jury: “I say to you this, ladies and gentlemen— 
I say it in all seriousness—that you may con- 
clude from his ecclesiastical history certainly 
one thing—here’s a man to whom religion is a 
fraud, who engages in it purely and simply for 
selfish reasons. Faith to him means nothing. 
He can transfer from faith to faith to faith 
when it serves his own selfish interest best. .. . 
I say to you that from that fact you get at least 
this aspect of this defendant, and it is all in- 
corporated in that all-informative word, a word 
none of us like to use, but occasionally must 
fasten on our fellowman, a renegade, and it 
shows the character of the man and the char- 
acter of the man is important in your determi- 
nations as to whether he would have committed 
the crime which has been charged against him.” 

Thus the prosecution breached a firmly estab- 
lished rule of our law which in People v. 
Zackowitz, 254 N. Y. 192, 172 N. E. 466, 468, 
was stated by Cardozo, C. J., in this way: 
“Fundamental hitherto has been the rule that 
character is never an issue in a criminal prose- 
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cution unless the defendant chooses to make it 
one. . . . Ina very real sense a defendant starts 
his life afresh when he stands before a jury, a 
prisoner at the bar.” See 1 Wigmore on Evi- 
dence (3d ed.), §§ 57, 192. The rule thus 
forcibly expressed is a rule of fundamental fair- 
ness in the protection of the individual against 
unjust prosecution, and is inflexibly enforced. 
Hence, a breach thereof affects the substantial 
rights of an accused, “when the purpose and 
effect of the breach is to create prejudice against 
the defendant by proof that his character is bad, 
even if the evidence convinces us of the defend- 
ant’s guilt.” People v. Nuzzo, 294 N. Y. 227, 
233, 234, 62 N. E. 2d 47, 50. 


CONFESSIONS OF CO-DEFENDANTS—where sev- 
eral defendants are tried together, the confession 
of one, made in the absence of the others, may be 
admitted against him if the court instructs or ad- 
monishes the jury that it is admitted only against 
the one who made it and is not to be considered 
as evidence against any of the other defendants 
who did not join in the statement. 


® In Hansen v. State, 106 N. E. 2d 226 (Ind. 
May 29, 1952), the appellate court found no 
reversible error and sustained the defendant’s 
conviction of the crime of grand larceny. 

The defendant, Hansen, tried jointly with sev- 
eral other defendants, was found guilty of 
larceny and sentenced to confinement for from 
one to ten years. He assigned numerous errors 
and particularly urged that the court committed 
prejudicial error in permitting the state to in- 
troduce a signed statement (confession, state’s 
exhibit No. 4) made in the absence of the other 
defendants by Robert Lee Brown, one of the 
defendants in the trial, which statement was 
read to the jury over the objection of appellant. 

The court admonished and instructed the jury 
as follows: 

“The offer to introduce this Exhibit +4, it 
will be admitted, but I instruct the jury that it is 
not to be considered by them against the De- 
fendant Coghill or Hansen. You are not to con- 
sider anything in the statement in arriving at a 
verdict in this case as to Coghill and Hansen.” 

This instruction correctly states the law and 
no error was, therefore, committed by the court 
in permitting the introduction into evidence of 
state’s exhibit No. 4. 
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THE COMPTROLLER GENERAL AND MILITARY 
PAY AND ALLOWANCES 


By LCDR W. E. 


The Comptroller General, as head of the 
General Accounting Office, sometimes re- 
ferred to as “the watchdog of the treasury,” 
is for all practical purposes the controlling 
authority in matters affecting the payment of 
military pay and allowances. His decisions 
are the professional bible of naval disbursing 
officers. It has been said that the disbursing 
officer, who is personally responsible finan- 
cially for an erroneous payment, is wont to 
direct his prayers for a satisfactory account- 
ing heavenward and to the Comptroller 


General—though not necessarily in that 
order! 





“,.. the final responsibility for determining the legal 
availability of a particular appropriation for use as made, 
or for a contemplated use, is vested by the Budget and 
Accounting Act of June 10, 1921, in the General Account- 
ing Office, and such decisions are final and conclusive on 
the Executive branch of the Government.” (14 Comp. 
Gen. 648.) 

The General Accounting Office and the posi- 
tion of Comptroller General of the United States 
were established by the Act of June 10, 1921 (42 
Stat. 23), as amended, (31 U.S. C. § 41 et seq). 
Prior to the enactment of that legislation the 
general accounting functions of the Federal 
Government had been performed principally by 
the Comptroller of the Treasury. From the 
legislative history of the Act creating the Gen- 
eral Accounting Office and subsequent enact- 
ments relating to that office, it is apparent that 
the Comptroller General is expected to perform 
the duties of his position as a direct representa- 
tive of the Congress and to be free from control 
by the executive branch of the government. 
The Comptroller General in his decisions has 
consistently maintained that position of inde- 
pendence. In his annual report for the 1950 
fiscal year (House Document No. 16, 82d Con- 
gress) the Comptroller General defined his 
unique position in the government as follows: 

“As a representative of the Congress, the 
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General Accounting Office is an important part 
of our system of checks and balances. Its broad 
purpose is to make an independent audit of and 
settle the public accounts and claims, investigate 
the financial transactions of the Federal Govern- 
ment, and advise and assist the Congress in 
matters relating to public moneys.” 

Payments made by Navy and Marine Corps 
disbursing officers come under the scrutiny of 
the General Accounting Office in the course of 
the auditing of their accounts. The disallow- 
ance of credit for a disbursement generally en- 
tails personal financial liability on the part of 
the disbursing officer, unless the payment can be 
justified to the satisfaction of the General Ac- 
counting Office or unless relief is granted in an 
exceptional case under the general discretionary 
authority conferred upon the Secretary of the 
Navy by the Act of July 11, 1919, 41 Stat. 132 
(31 U.S. C. § 105). 


Advance decisions on legality of disbursements 


A disbursing officer has a statutory right to 
apply for and the Comptroller General is re- 
quired to render an advance decision on any 
question involving a prospective payment to be 
made by that disbursing officer. (Act of July 
31, 1894; 28 Stat. 207-208.) While such a de- 
cision when rendered is binding on the General 
Accounting Office in the settlement of the ac- 
counts of the disbursing officer submitting the 
question, it is conclusive only as to the particu- 
lar payment involved in the question presented. 
Paragraph 52112 of the Bureau of Supplies and 
Accounts Manual prescribes the form in which 
questions are to be prepared and requires that 
such requests for decisions be submitted via the 
Chief of the Bureau of Supplies and Accounts 
to the Secretary of the Navy for transmittal to 
the Comptroller General. Similar regulations 
contained in paragraph 76051 of the Marine 
Corps Manual require that application for ad- 
vance decisions originating from Marine Corps 
disbursing officers be forwarded via the Com- 
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mandant of the Marine Corps. Asan exception 
to this rule of procedure, requests for decisions 
regarding the payment of increased rental and 
subsistence allowances for a dependent parent 
of an officer are forwarded by the disbursing of- 
ficer directly to the Comptroller General. The 
statute referred to does not require that the 
Comptroller General render a decision to a dis- 
bursing officer on questions of law pertaining to 
payments which have already been made or upon 
hypothetical cases. 

Requests for decisions by the Comptroller 
General on general questions which are desired 
for the guidance of the department in the use of 
its appropriations are ordinarily sponsored by a 
bureau or office and are submitted over the sig- 
nature of the Secretary of the Navy. 

Applications for decisions originating in the 
Navy are usually processed by the Office of the 
Judge Advocate General for the signature of the 
Secretary of the Navy. A recent directive of 
the Secretary of Defense (Dept. of Defense Dir. 
20.07-1 of 17 Sept. 1951) requires that all 
proposed requests for decisions of the Comp- 
troller General relating to matters of military 
pay and allowances be submitted to the Military 
Pay and Allowances Committee under the super- 
vision of the Office of the Assistant Secretary of 
Defense (Comptroller), on which the Depart- 
ment of the Navy has representatives from the 
Office of the Judge Advocate General, the Bureau 
of Supplies and Accounts and the Marine Corps. 
Proposed submissions to the Comptroller Gen- 
eral are co-ordinated by this committee in the 
interest of avoiding duplication within the De- 
partment of Defense and to afford an opportu- 
nity for inclusion of related questions of concern 
to other branches of the Armed Services. 


Individual claims 


The Comptroller General has consistently 
stated that he will not render a decision upon a 
question of law presented by an individual. A 
member of the armed services may, however, file 
a claim for any amount of military pay and 
allowances which he believes due him, with the 
Claims Division of the General Accounting Of- 
fice. Such a claim may be submitted on a form 
furnished by that office or may be in the form of 
a letter. In the latter case the only require- 
ments are that the statement of the claim bear 
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the signature and address of the claimant and 
contain a clear statement of facts upon which 
the claim is based. In the event of the disallow- 
ance of a claim by the Claims Division the 
claimant may appeal to the Comptroller General 
for review. There is no statutory requirement 
that the Comptroller General grant such review, 
however, and refusal to review is not denial of 
due process of law (21 Comp. Gen. 244). Typi- 
cal claims which might be submitted by members 
of the uniformed services are those arising 
under prior enlistments, claims involving pay- 
ment from a lapsed appropriation, or other 
claims which disbursing officers are without 
authority to pay. A Government department 
may not, however, submit or request review of 
a claim or settlement on behalf of a claimant. 


The effect of court decisions 


While a final decision of the Court of Claims 
is conclusive as to the precise question involved 
in the decision, the Comptroller General has 
reserved the right to determine for himself 
whether or to what extent any decision of that 
court will serve as a guide in similar questions 
involving the actual use of existing appropria- 
tions coming before the General Accounting Of- 
fice for decision. (14 Comp. Gen. 648; cf. 30 
Comp. Gen. 40, 45.) The approved procedure 
following a decision by the Court of Claims on a 
controversial questions, unless the decision is 
affirmed by the Supreme Court, is for the depart- 
ment concerned to submit a similar question to 
the Comptroller General for his decision. Only 
in this way can disbursing officers be certain 
that payments made by them in analogous cases 
will not be disallowed. 

The decisions of the Comptroller General, 
both on general questions and on questions in- 
volving prospective payments, are first issued 
in letter form. The more significant of those 
decisions are later published in the annual, per- 
manent volumes of decisions of the Comptroller 
General of the United States. 

These volumes provide a valuable source of 
information and authority on the subject of the 
financial rights and liabilities of military per- 
sonnel vis-a-vis the Federal Government. Ref- 
erence to their pages may provide a ready 
answer for baffled lawyers or servicemen who be- 
come involved in the puzzling intricacies of 
governmental financial law. 
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SUICIDE INVESTIGATIONS 


By LCDR F. B. DAUGHERTY, USNR 


Although the rate is lower than in civilian 
life, suicides present a continuing problem to 
the Navy. Upon the determination of mis- 
conduct and line of duty in such cases de- 
pends the right of surviving dependents to 
many important benefits. Properly con- 
ducted and reported investigations of suicide 
cases are an essential link in the chain of ad- 
ministrative procedure which culminates in 
these determinations. 





HE SUICIDE RATE of persons in the naval 
service is far below that of the population 
of the United States as a whole. Nevertheless 
the suicides and suicidal attempts which do oc- 
cur within the naval service present a difficult 
and exacting problem in the determination of 
the misconduct and line of duty status of the 
individuals involved. The determination of 
misconduct and line of duty status is necessary 
in suicide cases, as in other death and injury 
cases, to ascertain certain rights or penalties 
which, by statute, follow death or disability of 
naval personnel. Section 0504a NS MCM. For 
example, the 6 months’ death gratuity is not 
payable to a decedent’s dependent relatives, if 
his death resulted from his own misconduct (34 
U. S. Code § 943) ; nor is a disabled person en- 
titled to receive retirement pay if his disability 
was due to intentional misconduct or willful neg- 
lect (47 U. S. Code § 272, 1946 Ed. Supp. V). 

The purpose of this article is to present some 
of the common problems that arise in the inves- 
tigation of suicides or suicidal attempts, and to 
aid fact-finding bodies in submitting a complete, 
comprehensive investigative report of such 
incidents. 

Inasmuch as courts of inquiry and boards of 
investigation give opinions rather than make 
holdings, the words “finding” and “holding” as 
used hereafter shall include opinions of fact- 
finding bodies. 


Suicidal Intent 
The rules governing suicides in the Navy are 
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‘ set forth in the Naval Supplement to The Man- 
ual for Courts-Martial, Section 0504f (2) : 


Suicide.—In view of the strong human 
instinct of self-preservation, suicide or 
bona fide suicide attempt is considered to 
be evidence of mental irresponsibility. Be- 
fore the rules pertaining to suicide are ap- 
plied, however, it must be established that 
the death or injury was the result of a sui- 
cidal act with suicidal intent, and in cases 
of doubt, any other reasonable explanation 
of the death or injury should be adopted. 
When it is determined that the death or 
injury was a suicide or the result of a 
suicide attempt, and when no reasonable 
and adequate motive therefor is supplied 
by the evidence, the suicidal act itself re- 
buts the presumption of sanity and a con- 
clusion of mental irresponsibility is in 
order. When the evidence indicates that 
the suicidal act was probably motivated by 
a reason that might prompt a rational per- 
son to take his own life, the question of 
sanity will depend upon all of the evidence 
pertaining to the mental competence of the 
person at the time of the suicidal act. 


It can be seen from the above quotation that 
the first step in the investigation should be to 
determine if the death or injury was the result 
of suicide or a bona fide suicidal attempt. All 
deaths by a person’s own hand and all self- 
inflicted injuries are not suicides or suicidal 
attempts. Suicidal intent must be present. For 
example, death or injury to a person caused by 
his playing “Russian Roulette” would not be 
suicide, but rather death or injury resulting 
from the reckless use of firearms. In cases of 
doubt, any reasonable explanation of death 
other than suicide should be accepted. A per- 
son found shot to death by his own gun should 
not be classed as a suicide, in the absence of 
other evidence indicating suicidal intent, such as 
a suicide note, inasmuch as there is reasonable 
doubt as to whether the death was accidental or 
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intentional. It has been held that to justify a 
conclusion that a death was the result of suicide, 
the evidence should be clear, convincing, and 
inconsistent with any other conclusion. Conjec- 
ture is not sufficient. C. M. O. 3, 1943, 82. 


In the determination of misconduct and line of 
duty, the same rules that govern actual suicides 
are applied to bona fide suicide attempts. In 
the case of intentionally self-inflicted injuries 
which do not result in death, it must be deter- 
mined whether the injuries resulted from a 
bona fide suicidal attempt or from a mere sui- 
cidal gesture. A suicidal gesture, as distin- 
guished from a bona fide suicidal attempt, is an 
injury which a person has intentionally inflicted 
upon himself, not with the purpose or intention 
of actually taking his own life, but for the pur- 
pose of achieving some secondary gain. For 
example, he may have injured himself in order 
to avoid combat or to gain the sympathy or at- 
tention of others. No hard and fast rules can 
be laid down for distinguishing bona fide sui- 
cidal attempts from suicidal gestures. All the 
facts and circumstances in each case must be 
considered. However, the investigative body 
will often have the report of a psychiatrist to 
aid it in determining the genuineness of the 


attempt. For the purpose of this article suicide, 
as used hereafter, will include bona fide suicidal 
attempts. 


Misconduct in suicide cases 


‘Having determined that a case was a suicide, 
the investigator must then determine. whether 
or not the death or injury was the result of the 
person’s own misconduct. It should be pointed 
out here that the statute governing the determi- 
nation of misconduct and line of duty is a bene- 
ficial one, and should be construed liberally. In 
determining the misconduct status in suicide 
cases, as in the case of other deaths and injuries, 
there is a presumption that the death or dis- 
ability of a person in the naval service was not 
the result of his own misconduct. There must 
be clear and convincing evidence to rebut this 
presumption, and any reasonable doubt should 
be resolved in favor of the deceased. Section 
0504c NS MCM;; C. M. O.’s 6, 1951, 168; 6, 1947, 
199. 

Intentionally self-inflicted injury or death by 
a sane person is misconduct. The law, however, 
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does not hold an insane person responsible for 
his acts. Therefore, suicide committed by a 
person who at the time of the suicidal act was 
mentally incompetent, is held to have resulted 
not from his own misconduct. There is a gen- 
eral rule of law that all persons are presumed 
to be sane. However, as pointed out in the 
Naval Supplement, there is such a strong human 
instinct of self-preservation that suicide is con- 
sidered to be evidence of mental irresponsibility. 
Where no reasonable and adequate motive for 
the suicide is clearly and convincingly shown 
by the evidence, the suicidal act itself rebuts the 
general rule that all men are presumed to be 
sane, and a finding of mental irresponsibility 
at the time of the act should be made. However, 
if a reasonable and adequate motive for the 
suicide can be shown, then the question of sanity 
must be examined in the light of all the evidence 
pertaining to the mental competence of the per- 
son at the time of the suicidal act. It is true 
that some prior CMO’s have tended to class al- 
most any motive as sufficient to support the 
conclusion that a person was sane at the time of 
his suicidal act. For example, in CMO 11, 1934, 
7, imagined ill health as a motive for suicide was 
held to be sufficient to establish sanity ; in CMO 
2, 1940, 196, death by suicide after an argument 
with a girl friend was held to be the result of 
misconduct; and in CMO 2, 1944, 315, marital 
difficulties were considered a motive which 
would indicate sanity on the part of the decedent. 

The Naval Supplement, however, defines a 
reasonable and adequate motive as one which 
might prompt a rational person to take his own 
life. There can be no definite rules laid down 
as to what constitute reasons which might 
prompt a rational person to take his own life. 
The circumstances of each case must be con- 
sidered separately. It can be said, however, 
that an adequate motive for suicide will be found 
in comparatively few cases. Rarely will a case 
be found where there is no motive. It must be 
remembered that while a person who commits 
suicide may well have a motive that to him seems 
adequate, it is not necessarily a reasonable and 
adequate motive as defined by the Naval Supple- 


ment. The test is whether the motive is one 


of such proportions that a rational person might 
choose death rather than endure the conse- 
quences of continued life. It cannot be said that 
impending serious disciplinary action, for in- 
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stance, constitutes an adequate motive for sui- 
cide, although in certain cases it may, where the 
offense charged is of such nature that it would 
permanently disgrace a person, and the evidence 
indicates that a conviction will follow. Ordi- 
narily marital difficulties are not considered to 
be an adequate motive for suicide. A normal 
person would be worried or depressed over the 
prospects of separation or divorce, but except 
in certain extreme cases, a rational person would 
choose life under these circumstances rather 
than death. The same may be said for motives 
such as ill health, loss of a loved one, dislike of 
service life, and the host of other motives that 
are uncovered in suicide investigations. Suicide 
notes are often helpful to the investigator in 
determining what the actual motive for the sui- 
cide was. Having been ascertained, the motive 
may then be examined in the light of all the 
other evidence to determine whether it was a 
reasonable and adequate motive. If the suicide 
attempt was unsuccessful and resulted only in 
injury, evidence regarding the motive should be 
much more readily obtainable. 

If it is determined that the motive for the 
suicide was not an adequate one, the presump- 
tion of sanity is rebutted, and a finding of 
mental irresponsibility is in order. Therefore, 
‘the death or injury must be held to have occurred 
not as a result of misconduct. If, however, it 
is determined that a reasonable and adequate 
motive did exist, the question of sanity must 
still be decided by weighing all the evidence 
pertaining to the person’s mental competence 
at the time of the suicide. There will rarely be 
any medical evidence to aid in determining this 
question in cases of actual suicide. The question 
usually must be determined by ascertaining 
whether there were marked personality changes 
or changes in the habits of the deceased which 
would tend to show that he was mentally incom- 
petent at the time of the suicide. In this con- 
nection it is advisable to interrogate friends and 
shipmates of the deceased, those persons who 
knew him best and who had the opportunity to 
observe whether there were any changes in his 
behavior or personality which might indicate 
an unstable mental condition amounting to 
insanity. 

If it is determined that, despite the existence 
of a reasonable and adequate motive for the 
suicide, the evidence establishes mental irre- 


sponsibility or a reasonable doubt of mental 

responsibility at the time of the suicide, then a 

finding of not misconduct again isin order. But 

if a reasonable and adequate motive was present 

and the evidence shows that the person was sane 

at the time of the suicide, then a finding of mis- 
conduct must be made. 


Line of duty determinations in suicide cases 


The rules applicable to determination of line 
of duty status in other cases of death or injury 
also apply to cases of suicide. There is a pre- 
sumption that death, injury or disease was in- 
curred in line of duty. Section 0504e NS MCM. 
Therefore death or injury suffered while in 
active service is considered to have occurred in 
the line of duty unless incurred: 

1. As a result of the person’s miscon- 
duct, or 

2. While avoiding duty by deserting the 
service, or 

3. While absent without leave materially 
interfering with the performance of mili- 
tary duties, or 

4. While confined under sentence of 
court-martial which involved an unremitted 
dishonorable discharge, or 

5. While confined under sentence of a 
civil court following conviction of a felony 
as defined by the laws of the jurisdiction 
where convicted. 

In cases of suicide during an unauthorized 
absence, including desertion, it must be deter- 
mined whether the deceased or inj:ired person 
was sane at the time that the unauthorized ab- 
sence commenced. The reason for this is that 
an unauthorized absence status will not bar a 
holding of in line of duty if it is found that the 
absentee was not mentally competent at the time 
his unauthorized absence commenced. In most 
cases the presumption of sanity at the time the 
absence began will stand unrebutted by the later 
evidence of insanity stemming from the suicidal 
act. This is not always true, however. When 
a comparatively short period has elapsed be- 
tween the time the unauthorized absence began 
and the time the suicide occurred, and where it 
has been found that mental irresponsibility 
existed at the time of the suicide, then the in- 
sanity is assumed to have been present when 
the unauthorized absence commenced, and a 
finding of in line of duty isin order. For exam- 
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ple, when a period of 1 hour had elapsed between 
the commencement of unauthorized absence and 
a suicide, if mental irresponsibility was found 
to have existed at the time of suicide, then men- 
tal irresponsibility would be assumed to have 
existed at the time the unauthorized absence 
commenced. 


Conclusion 


In summary, the submission of properly pre- 
pared investigations of suicide cases is vital to 
the just and expeditious determination by the 
Judge Advocate General of the issues of miscon- 
duct and line of duty, upon which so many im- 
portant rights depend. In suicides, as in other 
cases of death or injury to naval personnel, the 
rules must necessarily remain broad and the 
facts of each individual case must be studied 
carefully. Having in mind the particular facts, 
however, the investigative body generally will 
arrive at a proper conclusion by answering in 
order the following questions: (1) Was the 
death or injury the result of a bona fide suicidal 
act? (2) If so, was the deceased or injured 


person sane at the time of the suicidal act, con- 
sidering the rules regarding a reasonable and 
adequate motive discussed earlier in this article? 
Upon the answer to these two questions depends 


the determination of the issue of misconduct. 
If a conclusion of misconduct is reached, then a 
finding of not line of duty automatically fol- 
lows. If a not misconduct opinion is expressed, 
determination of the question of line of duty 
must then be made, according to the rules set 
out in section 0504d of the Naval Supplement. 
For the purpose of reaching a conclusion on line 
of duty in unauthorized absence cases, the ques- 
tion of the decedent’s sanity at the time the 
absence commenced must be determined. 


DIGESTS ... 


(Continued from page 2) 
revision was illegal. During the course of its 
discussion the Board held: 

“The Manual in clear and unequivocal lan- 
guage provides that ‘The court may not, how- 
ever, reconsider the sentence with.a view to 
increasing its severity after the sentence has 
been announced.’ (76c, MCM, 1951). See 
Article 62b (3). 

“The original sentence was legal. Upon the 
court’s solemn pronouncement in open court of 
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a legal sentenice, the accused had a right to serve 
this sentence, for it was legal. Asacorollary he 
was immune from having a further and more 
severe sentence imposed upon.him without his 
consent some seventeen days later for the 
avowed purpose of complying with Navy De- 
partment policy where such reconvention is 
objected to by the accused, and hence the re- 
opening of the court to change the adjudged 
sentence to one more severe than that originally 
imposed was without authority. Such pur- 
ported action by the court constitutes an error 
of law materially prejudicing the substantial 
rights of the accused. Accordingly, the sen- 
tence will be modified.” (U.S. v. Coey, decided 
25 June 1952.) 


LIMITATION ON PERMISSIBLE ADDITIONAL 
PUNISHMENTS 


e Aspecial court-martial convicted an accused, 
following a plea of guilty, of a violation of 
Article 86, UCMJ (Unauthorized absence for a 
period of 16 days). After considering two 
previous convictions, which were properly 
proved by the Trial Counsel, the Court adjudged 
a sentence which included a bad conduct dis- 
charge and solitary confinement on bread and 
water with a full ration every third day for 15 
days. It is apparent that the Court invoked 
127c, Sec. B, MCM, 1951, which permits certain 
additional punishment upon proof of two or 
more previous convictions. It is likewise clear 
that the Court also invoked the Table of Equiva- 
lent Punishments, 127c, MCM, 1951, which pro- 
vides certain substitutions for the maximum 
punishments listed in the Table of Maximum 
Punishments. A Board of Review held that the 
part of the sentence providing for a bad conduct 
discharge could not stand. The Board said: 
“That part of the sentence purporting to im- 
pose solitary confinement on bread and water 
with a full ration every 3d day for 15 days, is an 
excessive and unauthorized punishment where 
in the same sentence a bad conduct discharge 
has been adjudged. 127c, MCM, 1951 states in 
part: ‘Unless dishonorable or bad conduct dis- 
charge is adjudged, the court in its discretion 
may substitute at the following rates other 
punishment for those listed in the table. [Table 
of Equivalent Punishments].’ [Underscoring 
added.] This section confers a power but it 
also constitutes a limitation on the power of the 
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court to impose substitute punishments. Stated 
affirmatively, the rule is where a dishonorable 
or bad conduct discharge has been imposed, the 
court is without discretion or legal power to 
substitute equivalent punishments. [Under- 
scoring added. ] 

“The action of the convening authority ap- 
proving the sentence and ordering the solitary 
confinement and forfeiture into execution was 
taken on 14 May 1952. It is presumed, there- 
fore, that such part of the sentence has now 
been served. The sentence awarded was di- 
visible and the convening authority erred in 
not setting aside the bad conduct discharge at 
the timé he elected to approve that part of the 
sentence imposing solitary confinement and the 
forfeiture. The bad conduct discharge and the 
forfeiture combined were legal punishments. 
The bad conduct discharge alone would have 
constituted a legal sentence. The bad conduct 
discharge and solitary confinement imposed in 
one sentence were legal in part only. The con- 
vening authority having elected to approve and 
execute the confinement, the purported approval 
of the bad conduct discharge was a nullity. 
The bad conduct discharge cannot stand.” 
(U.S. v. Kenadek, decided 25 June 1952.) 


REPORT ... 


(Continued from page 3) 


series of five motion pictures depicting the ad- 
ministration of military justice from the com- 
mission of an offense through appellate review 
by the United States Court of Military Appeals. 
These pictures were produced under the tech- 
nical direction of the commanding officer of the 
School of Naval Justice and with the technical 
advice of a law officer from the Office of The 
Judge Advocate General. The series will be 
available for training purposes throughout the 
Naval Establishment by September. 

2. The number of records received in the 
Office of The Judge Advocate General during 
the period May 31, 1951, through May 30, 1952, 
and comparative figures (board of review cases) 
for 1950 and 1949 follows: 

1951-52 1950-51 1949-50 
GCM 1,956 GCM 1,993 GCM 3,964 


SpCM 2,406 SCM(BCD) 4,468 SCM(BCD) 4,858 
SCM(BCD) 285 


In addition, there have been five hundred 


Public Library 
Detroit, Mich. 
General Information 
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thirty (530) cases processed pursuant to Arti- 
cle 69, Uniform Code of Military Justice, by 
The Judge Advocate General’s Office, of which 
fourteen (14) cases were subsequently referred 
to a board of review. 

3. The following chart shows the status at the 


close of the period of the 4,661 cases received for 


review by a board of review: 


a. Pending before the boards of review 
b. Completed by boards of review, awaiting 
action and dispatch by JAG 
c. Decisions of the boards of review dis- 
patched 
Awaiting election of accused as to 
petition to USCMA 
Pending before USCMA 
Decided by USCMA, awaiting sup- 
plementary orders 
Closed (final orders examined and 
approved) 
Total 


38, 855 





2,970 





4, 661 


4. During the period, 139 cases were for- 
warded to the United States Court of Military 
Appeals: 





a. By petition of accused 
Decisions rendered 
No decisions rendered on petition 
Petitions denied 
Petitions dismissed 
Petitions granted, decision on merits 
pending 
b. Ordered forwarded by JAG 
Decisions rendered 
Decisions pending 
c. Mandatory review (death sentence) — 
general or flag officer 0 


139 




















5. The 4,661 board of review cases shown in 
paragraph 3 involved a total of 4,722 accused. 
15.8 percent of the accused whose cases were 
reviewed by a board of review requested rep- 
resentation by appellate defense counsel. From 
the experience gained it is a fair assumption 
that the percentage shown will increase. In 
every case appealed to the United States Court 
of Military Appeals, The Judge Advocate Gen- 
eral has been required to furnish counsel for the 
accused and the Government. 

6. 3.23 percent of cases decided by boards of 
review were forwarded to the United States 
Court of Military Appeals pursuant to the three 
subdivisions of Article 67 (b), Uniform Code 
of Military Justice. 
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